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the Federal, State or local regulatory/en-
forcement agency and the time frame al-
lowed by the agency to accomplish the nec-
essary corrective action.

(d) If the Contractor fails or refuses to
comply with the Federal, State or local regu-
latory/enforcement agency’s directive(s) re-
garding any violation(s) and prescribed cor-
rective action(s), the Contracting Officer
may issue an order stopping all or part of the
work until satisfactory corrective action (as
approved by the Federal, State or local regu-
latory/enforcement agencies) has been taken
and documented to the Contracting Officer.
No part of the time lost due to any stop work
order shall be subject to a claim for exten-
sion of time or costs or damages by the Con-
tractor.

(e) The Contractor shall insert the sub-
stance of this clause in each subcontract in-
volving toxic substances, hazardous mate-
rials, or hazardous operations. The Con-
tractor is responsible for the compliance of
its subcontractors with the provisions of this
clause.

(End of clause)

352.224-70 Privacy Act.

As prescribed in 324.103(b)(2), the Con-
tracting Officer shall insert the fol-
lowing clause:

PRIVACY ACT (JANUARY 2006)

This contract requires the Contractor to
perform one or more of the following: (a) De-
sign; (b) develop; or (c) operate a Federal
agency system of records to accomplish an
agency function in accordance with the Pri-
vacy Act of 1974 (Act) (b U.S.C. 552a(m)(1))
and applicable agency regulations. The term
‘“‘system of records’” means a group of any
records under the control of any agency from
which information is retrieved by the name
of the individual or by some identifying
number, symbol, or other identifying par-
ticular assigned to the individual. Violations
of the Act by the Contractor and/or its em-
ployees may result in the imposition of
criminal penalties (b U.S.C. 552a(i)). The Con-
tractor shall ensure that each of its employ-
ees knows the prescribed rules of conduct
and that each employee is aware that he/she
is subject to criminal penalties for violation
of the Act to the same extent as Department
of Health and Human Services employees.
These provisions also apply to all sub-
contracts the Contractor awards under this
contract which require the design, develop-
ment or operation of the designated sys-
tem(s) of records [6 U.S.C. 552a(m)(1)]. The
contract work statement: (a) identifies the
system(s) of records and the design, develop-
ment, or operation work the Contractor is to
perform; and (b) specifies the disposition to
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be made of such records upon completion of
contract performance.

(End of clause)

352.227-70 Publications and publicity.

As prescribed in 327.404-70, the Con-
tracting Officer shall insert the fol-
lowing clause:

PUBLICATIONS AND PUBLICITY (JANUARY 2006)

(a) Unless otherwise specified in this con-
tract, the Government encourages the Con-
tractor to publish the results of its work
under this contract. A copy of each article
the Contractor submits for publication shall
be promptly sent to the Contracting Officer’s
Technical Representative. The Contractor
shall also inform the Contracting Officer’s
Technical Representative when the article or
other publication is published, and furnish a
copy of it as finally published.

(b) Unless authorized by the Contracting
Officer’s Technical Representative, the Con-
tractor shall not display the HHS logo on
any publications.

(End of clause)

352.228-7 Insurance—liability to third
persons.

As prescribed in 328.311-2, the Con-
tracting Officer shall insert the fol-
lowing clause and either Alternate I or
II, as appropriate:

INSURANCE—LIABILITY TO THIRD PERSONS
(DEC. 1991)

(a)(1) Except as provided in paragraph
(a)(2) immediately following, or in paragraph
(h) of this clause [if the clause has a para-
graph (h)], the Contractor shall provide and
maintain workers’ compensation, employer’s
liability, comprehensive general liability
(bodily injury), comprehensive automobile
liability (bodily injury and property damage)
insurance, and such other insurance as the
Contracting Officer may require under this
contract.

(2) The Contractor may, with the approval
of the Contracting Officer, maintain a self-
insurance program; provided that, with re-
spect to workers’ compensation, the Con-
tractor is qualified pursuant to statutory au-
thority.

(3) All insurance required by this para-
graph shall be in form and amount and for
those periods as the Contracting Officer may
require or approve and with insurers ap-
proved by the Contracting Officer.

(b) The Contractor agrees to submit for the
Contracting Officer’s approval, to the extent
and in the manner required by the Con-
tracting Officer, any other insurance that is
maintained by the Contractor in connection
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with performance of this contract and for
which the Contractor seeks reimbursement.

(c) Except as provided in paragraph (h) of
this clause [if the clause has a paragraph
(h)], the Contractor shall be reimbursed—

(1) For that portion of the reasonable cost
of insurance allocable to this contract, and
required or approved under this clause; and

(2) For certain liabilities (and expenses in-
cidental to such liabilities) to third persons
not compensated by insurance or otherwise
within the funds available under the Limita-
tion of Cost or the Limitation of Funds
clause of this contract. These liabilities
must arise out of the performance of this
contract, whether or not caused by the neg-
ligence of the Contractor or the Contractor’s
agents, servants, or employees, and must be
represented by final judgments or settle-
ments approved in writing by the Govern-
ment. These liabilities are for—

(i) Loss of or damage to property (other
than property owned, occupied, or used by
the Contractor, rented to the Contractor, or
in the care, custody, or control of the Con-
tractor); or

(ii) Death or bodily injury.

(d) The Government’s liability under para-
graph (c) of this clause is limited to the
amounts reflected in final judgments, or set-
tlements approved in writing by the Govern-
ment, but in no event to exceed the funds
available under the Limitation of Cost or
Limitation of Funds clause of this contract.
Nothing in this contract shall be construed
as implying that, at a later date, the Govern-
ment will request, or the Congress will ap-
propriate, funds sufficient to meet any defi-
ciencies.

(e) The Government shall not reimburse
the Contractor for liabilities (and expenses
incidental to such liabilities)—

(1) For which the Contractor is otherwise
responsible under the express terms of any
clause specified in the Schedule or elsewhere
in the contract;

(2) For which the Contractor has failed to
insure or to maintain insurance as required
by the Contracting Officer; or

(3) That result from willful misconduct or
lack of good faith on the part of the Contrac-
tor’s directors, officers, managers, super-
intendents, or other representatives who
have supervision or direction of —

(i) All or substantially all of the Contrac-
tor’s business;

(ii) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location in which this contract is being per-
formed; or

(iii) A separate and complete major indus-
trial operation in connection with the per-
formance of this contract.

(f) The provisions of paragraph (e) of this
clause shall not restrict the right of the Con-
tractor to be reimbursed for the cost of in-
surance maintained by the Contractor in

352.228-7

connection with the performance of this con-
tract, other than insurance required in ac-
cordance with this clause; provided, that
such cost is allowable under the Allowable
Cost and Payment clause of this contract.

(g) If any suit or action is filed or any
claim is made against the Contractor, the
cost and expense of which may be reimburs-
able to the Contractor under this contract,
and the risk of which is then uninsured or is
insured for less than the amount claimed,
the Contractor shall—

(1) Immediately notify the Contracting Of-
ficer and promptly furnish copies of all perti-
nent papers received;

(2) Authorize Government representatives
to collaborate with counsel for the insurance
carrier in settling or defending the claim
when the amount of the liability claimed ex-
ceeds the amount of coverage; and

(3) Authorize Government representatives
to settle or defend the claim and to represent
the Contractor in or to take charge of any
litigation, if required by the Government,
when the liability is not insured or covered
by the bond. The Contractor may, at its own
expense, be associated with the Government
representatives in any such claim or litiga-
tion.

(End of clause)

Alternate I (APR 1984). If the success-
ful offeror represents in its offer that it
is partially immune from tort liability
as a State agency, the Contracting Of-
ficer shall add the following paragraph
(h) to the basic clause:

(h) Notwithstanding paragraphs (a) and (c)
of this clause—

(1) The Government does not assume any
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss
due to death, bodily injury, or damage to
property resulting in any way from the per-
formance of this contract or any subcontract
under this contract; and

(2) The Contractor need not provide or
maintain insurance coverage as required by
paragraph (a) of this clause; provided, that
the Contractor may obtain any insurance
coverage deemed necessary, subject to ap-
proval by the Contracting Officer as to form,
amount, and duration. The Contractor shall
be reimbursed for the cost of such insurance
and, to the extent provided in paragraph (c)
of this clause, for liabilities to third persons
for which the Contractor has obtained insur-
ance coverage as provided in this paragraph,
but for which such coverage is insufficient in
amount.
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(End of clause)

Alternate II (APR 1984). If the success-
ful offeror represents in its offer that it
is totally immune from tort liability as
a State agency, the Contracting Officer
shall substitute the following para-
graphs (a) and (b) for paragraphs (a)
and (b) of the basic clause:

(a) The Government does not assume any
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss
due to death, bodily injury, or damage to
property resulting in any way from the per-
formance of this contract or any subcontract
under this contract.

(b) If any suit or action is filed, or if any
claim is made against the Contractor, the
cost and expense of which may be reimburs-
able to the Contractor under this contract,
the Contractor shall immediately notify the
Contracting Officer and promptly furnish
copies of all pertinent papers received by the
Contractor. The Contractor shall, if Govern-
ment requires, authorize Government rep-
resentatives to settle or defend the claim
and to represent the Contractor in or take
charge of any litigation. The Contractor
may, at its own expense, be associated with
the Government representatives in any such
claims or litigation.

(End of clause)

352.231-70 Salary rate limitation.

As prescribed in 331.101-70, the Con-
tracting Officer shall insert the fol-
lowing clause:

SALARY RATE LIMITATION (JANUARY 2010)

(a) Pursuant to the current and applicable
prior HHS appropriations acts, the Con-
tractor shall not use contract funds to pay
the direct salary of an individual at a rate in
excess of the Federal Executive Schedule
Level I in effect on the date an expense is in-
curred.

(b) For purposes of the salary rate limita-
tion, the terms ‘‘direct salary,” ‘‘salary,”
and ‘‘institutional base salary’” have the
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same meaning and are collectively referred
to as ‘‘direct salary’’ in this clause. An indi-
vidual’s direct salary is the annual com-
pensation that the Contractor pays for an in-
dividual’s direct effort (costs) under the con-
tract. Direct salary excludes any income
that an individual may be permitted to earn
outside of duties to the Contractor. Direct
salary also excludes fringe benefits, over-
head, and general and administrative ex-
penses (also referred to as indirect costs or
facilities and administrative [F&A] costs).

NOTE: The salary rate limitation does not
restrict the salary that an organization may
pay an individual working under an HHS
contract or order; it merely limits the por-
tion of that salary that may be paid with
Federal funds.

(c) The salary rate limitation also applies
to individuals under subcontracts. If this is a
multiple-year contract or order, it may be
subject to unilateral modification by the
Contracting Officer to ensure that an indi-
vidual is not paid at a rate that exceeds the
salary rate limitation provision established
in the HHS appropriations act in effect when
the expense is incurred regardless of the rate
initially used to establish contract or order
funding.

(d) See the salaries and wages pay tables on
the U.S. Office of Personnel Management
Web site for Federal Executive Schedule sal-
ary levels that apply to the current and prior
periods.

(End of clause)

[74 FR 62398, Nov. 27, 2009, as amended at 75
FR 21511, Apr. 26, 2010]

352.231-71 Pricing of adjustments.

As prescribed in 331.102-70, the Con-
tracting Officer shall insert the fol-
lowing clause:

PRICING OF ADJUSTMENTS (JANUARY 2001)

When costs are a factor in determination
of a contract price adjustment pursuant to
the ‘‘Changes’ clause or any provision of
this contract, the applicable cost principles
and procedures set forth below shall form the
basis for determining such costs:

Principles

Types of organizations

(a) Subpart 31.2 of the Federal Acquisition Regulation ...
(b) Subpart 31.3 of the Federal Acquisition Regulation .
(c) Subpart 31.6 of the Federal Acquisition Regulation ...

(d) 45 CFR Part 74 Appendix E

(e) Subpart 31.7 of the Federal Acquisition Regulation ..............

Commercial.

Educational.

State, local, and Federally recognized

Indian Tribal governments.

Hospitals (performing research and development contracts
only).

Other nonprofit organizations.
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